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INTRODUCTION

Social media has redefined the way people communicate and conduct
business. Websites like Facebook, Linkedln, and Twitter enable individuals to
connect with friends, family, and colleagues more easily than ever before.
Meanwhile, platforms like blogs and YouTube allow people to share usergenerated content with millions of others for little or no cost. These
communication tools provide businesses with cost-effective marketing and
networking capabilities. Even attorneys, not generally known for their early
adoption of new technologies, are starting to leverage social media as part of
their business strategies.1
As lawyers' use of social media increases, compliance with state ethics rules
governing attorney communication, advertising, and solicitation has become a
hot topic. While some suggest that the current rules provide attorneys sufficient
guidance for avoiding ethical violations, 3 others believe new rules are needed-

1. See Memorandum from the Am. Bar Ass'n Comm'n on Ethics 20/20 Working Grp. on
the Implications of New Techs. to Am. Bar Ass'n Entities, Courts, Bar Ass'ns (State, Local,
Specialty and Int'l), Law Sch., Individuals, and Entities 2, 5 (Sept. 20, 2010) [hereinafter Ethics
20/20 Memo], available at http://www.abanet.org/ethics2020/pdfs/clientdevelopment-issues
paper.pdf. For a guide on how lawyers can utilize social media, see CAROLYN ELEFANT & NICOLE
BLACK, SOCIAL MEDIA FOR LAWYERS: THE NEXT FRONTIER 38-39, 179 (2010).

2.

See Ethics 20/20 Memo, supra note 1, at 1.

3.
Angela O'Brien, Comment, Are Attorneys and Judges One Tweet, Blog or Friend
Request Away from Facinga Disciplinary Committee?, 11 LOY. J. PUB. INT. L. 511, 511 (2010); see
also Kevin O'Keefe, New Legal Ethics Rules Not Requiredfor Social Networking and Social
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or at least that current rules should be amended to incorporate these new
communication mediums.4 The American Bar Association, recognizing that
social media is "play[ing] an increasingly important role in lawyers' efforts to
attract new clients and disseminate information about the law and legal
services," has formed an Ethics 20/20 Commission in an attempt to provide
attorneys with further guidance on the use of social media. The Commission is
also considering whether amendments to the Model Rules of Professional
Conduct on attorney communication, advertising, and solicitation are needed. 6
At the heart of the debate is the reality that social media is used both for personal
and professional purposes, making it difficult to draw a line between the two.7
Most of the ethical discussion over social media concerns attorneys' use of
the networking sites Facebook, Linkedln, and Twitter. 8 These, after all, are
currently the "big three."9 Yet there is another social networking platform
emerging that will further transform the way people and businesses
communicate. This platform is a virtual world. A virtual world, in its simplest
form, is a three-dimensional, computer-simulated environment, accessible by
multiple users via the Internet. 10 One way to describe a virtual world is to
compare it to an online multiplayer game.
However, unlike a game, where
players compete against each other, many virtual worlds lack a competitive
component.
Rather than seeking to increase one's score, the motivation for
users in these virtual environments is to socialize and interact with others, much
like a three-dimensional chat room.13

Media, REAL LAWYERS HAVE BLOGS (Dec. 30, 2009), http://kevin.lexblog.com/2009/12/articles/

blog-law-and-ethics/new-legal-ethics-rules-not-required-for-social-networking-and-social-media.
4.
See Sarah Hale, Note, Lawyers at the Keyboard: Is Blogging Advertising and If So, How
Should It Be Regulated?, 20 GEo. J. LEGAL ETHICS 669, 678 (2007); Nia Marie Monroe, Note, The
Need for Uniformity: Fifty Separate Voices Lead to Disunion in Attorney Internet Advertising, 18
GEO. J. LEGAL ETHICS 1005, 1018-19 (2005).

5.

Ethics 20/20 Memo, supra note 1,at 1.

6.
7.

Id. at 3.
Id. at 2-3.

8. Id. at 2-5. Another social media website that has recently come under scrutiny is Avvo, a
third-party directory site that enables individuals to post endorsements or testimonials about an
attorney, thereby rating his or her services. ELEFANT & BLACK, supra note 1, at 34-37. The South
Carolina Ethics Advisory Committee addressed lawyers' use of Avvo in ethics advisory opinion 0910. S.C. Bar Ethics Advisory Comm., Op. 09-10 (2009), available at http://www.sebar.org/
MemberResources/EthicsAdvisoryOpinions/OpinionView/Articleld/107/Ethics-Advisory-Opinion09-10.aspx. For further discussion about the ethical debate concerning Avvo, see ELEFANT &
BLACK, supra note 1, at 175-77.
9.
ELEFANT & BLACK, supranote 1, at 28.
10. What Is a Virtual World?, VIRTUAL WORLDS REV., http://www.virtualworldsreview

.com/info/whatis.shtml (last visited May 13, 2011).
11. In fact, many multiplayer online games are considered virtual worlds. BENJAMIN TYSON
DURANSKE, VIRTUAL LAW: NAVIGATING THE LEGAL LANDSCAPE OF VIRTUAL WORLDS 5 (2008).

This Note focuses only on social virtual worlds.
12. See id.
13. What is a Virtual World?, supra note 10.
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What makes virtual worlds unique from other communication platforms is
that they are "immersive."l 4 That is, rather than communicating impersonally
through a flat, two-dimensional interface, virtual worlds enable users to
communicate through their avatars in a three-dimensional space. An avatar is a
visual representation of the user.16 Users communicate through their avatars by
text or voice,17 creating a form of interaction that closely mirrors face-to-face
communication. In many virtual worlds, users are able to customize their
avatars. Some worlds let users choose from a few basic avatar designs, while
others let users select everything from an avatar's skin color to the size of its
eyebrows. 19 Though most avatars are human, some virtual worlds allow users to
create nonhuman avatars like animals or other creatures.20
Why should lawyers care about virtual worlds? Virtual worlds are the next
generation of social networking. They are "the 3D version of MySpace or
Facebook." 21 Moreover, there are currently more than one billion registered user
accounts worldwide.22 Though most of these users are between the ages of ten
and fifteen, 2 3 the exponential growth in virtual world use by younger generations
is an indicator that virtual worlds will only become more widespread in the
future.24
As the population becomes more engaged in these virtual
environments, clients will expect attorneys to understand and participate in this
new platform.25 Gartner, Inc., "the world's leading information technology
research and advisory company," 26 predicts that virtual worlds will achieve

14. Id.
15. Id.
16. DURANSKE, supra note 11, at 2.

17. Id.
18. Id. at 7.
19. See id. at 7-8.

20. Id. at 254.
21.

Interview: Still Farther to Go Down the Trough of Disillusionment, VIRTUAL WORLD

NEWS (Jan. 31, 2008) (internal quotation marks omitted) (on file with author).
22. Slideshare Presentationfor the Q3 2010 Universe Chart,KZERO WORLDSWIDE, slide 7
(Oct. 1, 2010, 9:01 PM) [hereinafter KZERO WORLDSWIDE REPORT], http://www.kzero.co.uk/blog/

?p=4493. KZero Worldswide is a consulting company that analyzes the trends of virtual worlds.
KZERO WORLDSWIDE, http://www.kzero.co.uk/thecompany.php (last visited May 13, 2011).
23. See KZERO WORLDWIDE REPORT, supra note 22.

24. See Press Release, Pew Internet & Am. Life Project, Social Media and Young Adults
(Feb. 3, 2010), available at http://www.pewintemet.org/Press-Releases/2010/Social-Media-andYoung-Adults.aspx ("We often look to younger generations to see where technology use might be
headed in the future. . . ." (internal quotation marks omitted)).
25. Telephone Interview with Francine Denise Ward, Business & Intellectual Property Att'y,
Law Office of Francine Denise Ward (Oct. 27, 2010) [hereinafter Ward Interview]; see also
DURANSKE, supra note 11, at 243 ("Clients, particularly high-tech clients, will soon expect
attorneys to be at least familiar with these spaces.").
26. About Gartner, GARTNER, http://www.gartner.com/technology/about.jsp (last visited

May 13, 2011).
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mainstream adoption within the next five to ten years.27 Three-dimensional
virtual environments arguably are the next stage in the evolution of the
Internet. 28
Attorneys and law firms have already begun to recognize and take advantage
of the networking and marketing opportunities virtual worlds provide, with some
even recruiting new clients in these spaces. 29 According to Benjamin Duranske,
an attorney who authored a leading source on legal issues concerning virtual
worlds, "[i]n the long term .

.

. every lawyer is going to need a virtual world

presence in the same way [he or she] need[s] an email address today." 30 The
most popular virtual world used by attorneys is Second Life, 3 1 created by Linden
Lab.3 Duranske himself founded the Second Life Bar Association, 33 "an
informal professional organization" that holds regular "[m]eetings, lectures, and
social events" in Second Life.34
As with their use of other forms of social media, attorneys who participate in
virtual worlds must comply with the ethical rules governing attorney
communication, advertising, and solicitation. 3 5 However, the nature of virtual
worlds provides a unique context in which to consider and analyze the
application of these rules. For example, is an attorney's avatar itself a form of
communication subject to Rule 7.1? Would interaction between an attorney's
avatar and a prospective client's avatar run afoul of the prohibition of in-person
solicitation in Rule 7.3? This Note analyzes South Carolina's ethics rules 7.1,
7.2, and 7.3 in the context of virtual worlds and considers some of the issues that
arise when applying the rules to attorneys' use of this platform. In addition to
considering the available South Carolina case law and ethics opinions, this Note
discusses relevant case law and ethics opinions from other jurisdictions that have
advertising and solicitation rules similar to those of South Carolina. This Note
also refers to the American Bar Association's Model Rules of Professional
Conduct because South Carolina's rules are based on the Model Rules. Because

27.

Jackie Fenn, 2010 Emerging Technologies Hype Cycle Is Here, GARTNER, illus. (Sept. 7,

2010), http://blogs.gartner.com/hypecyclebook/2010/09/07/2010-emerging-technologies-hype-cycle
-is-here/.
28. DURANSKE, supra note 11, at 245 ("Virtual worlds arguably represent the beginning of
the next major interface evolution and the first fundamental change to the way that users interact
with computers since the graphical user interface became popular over twenty years ago.").
29. See infra Part JJ.B for a discussion of attorneys' use of the virtual world Second Life.
30. Interview by Lisa Von Biela with Benjamin Duranske, Payments Counsel, Facebook,
available at http://new.abanet.org/sections/scitech/PublicDocuments/virtual law interview.mp3.
31. See DURANSKE, supra note 11, at 244; Susan Corts Hill, Note, Living in a Virtual World:
Ethical Considerationsfor Attorneys Recruiting New Clients in Online Virtual Communities, 21
GEo. J. LEGAL ETHICS 753, 754 (2008).

32. LINDEN LAB, http://lindenlab.com/ (last visited May13, 2011).
33. DURANSKE, supra note 11, at 243.
34. About the SL BarAssociation, SL BAR ASSOCIATION, http://slba.info/about.htmlcurrent

-two (last visited May 13, 2011).
35. See Hill, supra note 31, at 763 ("Many states have rules of professional conduct that are
already broad enough to include lawyer behavior in virtual communities on the Internet.").
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Second Life is "one of the largest and most publicized" virtual worlds,36 and
currently the one used by lawyers and law firms, 37 this Note focuses on Second
Life in its discussion of virtual worlds generally. Part II provides an overview of
Second Life and discusses how lawyers have taken advantage of this platform.
Part III analyzes Rules 7.1, 7.2, and 7.3 of the South Carolina Rules of
Professional Conduct in the context of virtual worlds like Second Life. This
Note concludes that as long as lawyers are mindful of the ethical rules
concerning attorney communication and solicitation, lawyers and law firms can
benefit greatly from the networking, marketing, and collaborative capabilities
virtual worlds promise.
II. SECOND LIFE
A.

An Introduction to Second Life

Second Life is the most popular adult virtual world in existence, 3 8 with an
average of 795,000 "residents" logging in each month. 39 Second Life is a "freeform" virtual world, meaning "there are no goals to achieve, points to
accumulate, or levels to unlock." 4 0 Rather, residents spend their time exploring,
building, shopping, and interacting with others, much like they do in real life.
In fact, much of Second Life's environment looks like the real world.42 There
are streets, sidewalks, houses, and businesses.43 The world is made up of
different islands, which users can "teleport" to and explore using their avatars. 44
Some of these locations replicate real world places, such as Dublin or New York
City,45 while others
Avatars navigate the world by walking,
4 7 are unique.46
running, or flying.

36. Id. at 753.
37. Id. at 754.
38. Josh Spiro, Should You Stake Your Claim in a Virtual World?, INC. (Jan. 25, 2010),
http://www.inc.com/articles/2010/01/virtual-worlds.html.
39. Nelson Linden, The Second Life Economy in Q4 2010, SECOND LIFE BLOGS, illus. (Jan.
26, 2011, 12:30 PM), http://community.secondlife.com/t5/Featured-News/The-Second-LifeEconomy-in-Q4-2010/ba-p/674618.
40.
41.

DURANSKE, supra note 11, at 5.
See DURANSKE, supra note 11, at 12; Hill, supra note 31, at 753 (citing Stephanie

Francis Ward, Fantasy Life, Real Law, A.B.A. J., Mar. 2007, at 42, 43).
42. See ROBERT FREEDMAN, HOW TO MAKE REAL MONEY IN SECOND LIFE, at vii (2008).

43. See id.
44. Id. at 16-17.
45.

World Map SL, NEW Bus. HORIZONS, http://www.nbhorizons.com/world.htm

(last

visited May 13, 2011).
46. See What is Second Life?, SECOND LIFE, http://secondlife.com/whatis/?lang-enUS#Start Exploring (follow "Start Exploring" hyperlink) (last visited May 13, 2011).
47. FREEDMAN, supra note 42, at 16.
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In Second Life, the residents themselves create the entire world. 48 From
customizing the appearance of one's avatar to erecting buildings and landscaping
the terrain, the entire environment is user-generated. 4 9 Furthermore, as is
common to other virtual worlds, all user-generated content added to Second Life
is persistent. 0 In other words, if one user creates a virtual chair and places it in
the world, another user will see the chair upon logging in and will be able to sit
in the chair. Thus, "what one user does [within the virtual world] can impact
another user's subsequent experiences, even if the first user is no longer logged
in to the virtual world." 52
Second Life has its own economy, supported by vibrant virtual real estate5 3
and virtual goods markets. 54 Users can purchase virtual land on which they can
build storefronts or homes and then rent or sell the land to other residents. 5
Users can also design clothing and accessories for their avatars, and create
businesses to sell these items to other residents.56 Users can even hold in-world
57
jobs. All transactions in Second Life are conducted in Second Life's currency,
the Linden. 8 This currency can be bought with and exchanged for U.S. dollars,
which means real money is made in Second Life. 59 The ability for people to
make a profit in Second Life has "blurr[ed] the lines between the virtual world
and the real world" and has been a driving factor behind the platform's
popularity.60
B. How Attorneys Use Second Life

Second Life is a prime example of how lawyers can and do utilize virtual
worlds. Attorneys can use Second Life to market their real-world services, to
network, or to set up a virtual workspace.61 There are several methods for
62
lawyers to advertise their real-world services in Second Life. A common way

48.

SUE MARTIN MAHAR & JAY MAHAR, THE UNOFFICIAL GUIDE TO BUILDING YOUR

BUSINESS IN THE SECOND LIFE VIRTUAL WORLD 14 (2009) ("Second Life is completely designed,

built, improved upon, and owned by those who inhabit it.")
49. See id. at 14-15.
50.

See DURANSKE, supra note 11, at 3.

51. See id.
52. Id.
53. MAHAR & MAHAR, supranote 48, at 76-79.
54. See SECOND LIFE MARKETPLACE, https://marketplace.secondlife.com/ (last visited May

13, 2011).
55.
56.
57.
58.
59.
60.
61.

MAHAR & MAHAR, supranote 48, at 73-76.
See id. at 14-17.
Id. at 243-44.
Id. at 17.
Id. One United States dollar is equal to about 270 Linden. Id.
Id. at 12.
See id. at 95-96, 157-58, 219-225, 228-30.

62. Hill, supra note 31, at 756-57 (citing Ward, supra note 41, at 45-46; Reena Jana & Aili
McConnon, Second Life Lessons, BUSINESSWEEK.COM (Oct. 30, 2006, 2:34 PM), http://www.busi
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to advertise is to establish a virtual office.63 A virtual office is essentially a
three-dimensional space in the virtual world that replicates a real-world office.64
In fact, a virtual law office can resemble a real law office in precise detail.65 An
office might contain a virtual conference table, a seating area, a bookshelf
stocked with virtual federal reporters, a desk topped with a computer, some legal
papers, a few ink pens, and perhaps the attorney's nameplate. An office might
even have a coffeemaker that brews fresh cups of virtual coffee for visitors. The
possibilities are endless, subject only to the attorney's creativity. 66
A lawyer can open a law office in Second Life either by purchasing land and
building the office or b renting a pre-built office from an in-world property
management company. Having a virtual office provides the attorney the most
exposure and flexibility in advertising his or her real-life services to Second Life
residents because the attorney creates a place for other users to visit and explore.
In addition to possible "street traffic," the attorney's office can attract residents
through the platform's search feature, which enables users to locate in-world

businesses.68
Another way to advertise in Second Life is to purchase a classified
advertisement.69 Like any online classified listing, Second Life's classifieds
allow users to "post notices, buy and sell goods, and advertise services." 70 An
attorney can also advertise real-life services in his avatar's profile. 71 In Second
Life, every user has a profile.7 2 Much like a Facebook page, this profile is
searchable and viewable by other users.73 Each profile contains a section that
describes the user's identity in Second Life and another section that describes the
user's real-life identity.74 The user can also post a picture of his avatar and of
himself.7 5 Attorneys may choose to describe their real-life profession and offer
their real-world services in their profile.

nessweek.com/innovate/content/oct2006/id20061030 86961 1.htm?chan=innovation innovation+%
2B+designinnovation+and+design+lead).
63. Id. at 756 (citing Jana & McConnon, supra note 62).
64. DURANSKE, supra note 11, at 255-57.
65. See id
66.

See Attila Berry, Lawyers Find Real Revenue in Virtual World, CORP. CoUNs. (July 31,

2007), http://www.law.com/jsp/cc/PubArticleFriendlyCC.jsp?id=900005487405
("Second
provides all the components for people to make pretty much whatever they want.").
67.
68.

Life

See DURANSKE, supra note 11, at 255-56.
MAHAR & MAHAR, supra note 48, at 56.

69. Hill, supra note 31, at 757 (citing Ward, supra note 41, at 45-46).
70. See id (citing Ward, supra note 41, at 45-46).
71.

See Catherine Neal, Starting a Business in Second Life-PartIII, ASSOCIATED CONTENT

(Apr. 25, 2007), http://www.associatedcontent.com/article/215298/startinga business in second
life.html.
72. MAHAR & MAHAR, supranote 48, at 217.
73.

Id.

74. Id. at 51-54.
75. Id at 52-53.
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One attorney who has successfully utilized Second Life is Stevan
Lieberman, an intellectual property attorney in Washington, D.C. 76 After
opening a law office in Second Life, he acquired some real-world clients, billing
approximately $20,000 in legal fees as a result.77 Geri Kahn, an immigration and
social security attorney from California, also has a law office in Second Life. 78
She served as President of the Second Life Bar Association from 2009 to 2010.79
In addition to advertising one's real-world services, virtual worlds provide
attorneys several networking opportunities.so For instance, Second Life has a
"group" feature that operates similar to Facebook groups.81 Attorneys can join
professional groups, such as the Second Life Bar Association, or those related to
other interests and hobbies. 82 These groups often sponsor in-world events, such
as meet-and-greets or conferences.83 Attending such events enables attorneys to
expand their social networks and possibly their clientele. 84 Other networking
opportunities available in Second Life are similar to those available to attorneys
in the real world. These include participating in legal conferences,s conducting
CLE courses,86 or lecturing on legal issues to other in-world professionals.87 In
addition, casual networking is possible by simply attending one of the many
events that take place within Second Life on a weekly basis.
Finally, virtual worlds like Second Life can be used as a virtual workspacea business tool for communicating and collaborating with others. For example,
Jones Walker, a regional law firm in the Gulf South, opened a law office in

76.

See FREEDMAN, supra note 42, at 60-64.

77. See Berry, supra note 66. Mr. Lieberman has since co-created his own virtual world
platform called SpotOn3d, which includes several different regions that each cater to a different
interest group. About Us, SPOTON3D, https://spoton3d.com/pages/about us (last visited May 13,
2011).
78. GERI KAHN, ATT'Y AT L., http://www.gerikahn.com/contactus.htm (last visited May 13,
2011).
79. SLBA Officers, SL B. Ass'N, http://www.slba.info/exboard.html (last visited May 13,
2011).
80. For a complete discussion about how professionals can network in Second Life, see
MAHAR & MAHAR, supra note 48, at 214-25.
81. See id. at 170-71.

82. Id. at 171.
83.
84.

See id. at 214, 216-17.
See id. at 223-25.

85. The Second Life Bar Association, in conjunction with the University of Florida Levin
College of Law, hosted a conference in Second Life on practicing law in a virtual world. Practicing
Law in a Virtual World, SL B. Ass'N (Mar. 25, 2010, 9:42 AM), http://slbarassn.ning.com/video/
practicing-law-in-a-virtual.
86. The SLBA has offered CLE courses in Second Life. Speaker Series, SL B. Ass'N,
http://slba.info/speakerseries.html (last visited May 13, 2011). The law firm Jones Walker is also
seeking approval to offer CLE courses in Second Life. Telephone Interview with Carol Todd
Thomas, Chief Mktg. Officer, Jones Walker (Sept. 28, 2010) [hereinafter Thomas Interview].
87. DURANSKE, supra note 11, at 249.
88. MAHAR & MAHAR, supranote 48, at 214-15.
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Second Life in 2009.89 Rather than using Second Life as a way to market to
potential clients, the firm uses it as an internal communication tool. 90 The firm's
New Orleans' office holds weekly office and inter-office meetings in-world
between administrative staff and attorneys. 91 The firm also uses its Second Life
office for associates to practice giving presentations and for training purposes. 92
Moreover, several of the firm's personnel have given presentations within the
virtual world to the firm's in-world office neighbors.93 The firm has even
implemented Second Life as part of its emergency preparedness plan.94
Similarly, Francine Ward, a business and intellectual property attorney in
California, opened a law office in Second Life after being introduced to the
platform by her clients.95 Not only has she attracted a real-life client base
through her virtual world law office, but she also uses her office to give weekly
presentations and lectures on legal issues to her existing clients and others in her
in-world office complex.96 She is also a registered member of the Second Life
Bar Association. 97
III. ETHICAL ISSUES AND VIRTUAL WORLDS

A.

South Carolina Rule of Professional Conduct 7.1: Communications
Concerninga Lawyer's Services

Like other social media and networking platforms, a virtual world is a
communication tool-a medium through which people interact with others. As
mentioned previously, this interaction takes place between users through their
avatars. Given that an avatar is a visual representation of the user, an avatar
itself might be viewed as a form of attorney communication. 98 After all, an
avatar's apearance is a statement about the real person whom the avatar
represents.
The "primary role" of an avatar is to represent oneself to other

89. Press Release, Jones Walker, Jones Walker Leases Space in the ViO Office Park in
Second Life (Mar. 10, 2010), available at http://www.joneswalker.com/news-room-1010.html.
90. Thomas Interview, supra note 86.
91. Id.
92. Id.
93. Id.
94. Id.
95. Ward Interview, supra note 25.
96. Id.
97. Id.
98. See S.C. Bar Ethics Advisory Comm., Op. 09-10 (2009) [hereinafter Advisory Op. 0910], available at http://www.scbar.org/MemberResources/EthicsAdvisoryOpinions/OpinionView/
Articleld/107/Ethics-Advisory-Opinion-09-10.aspx ("Information on business advertising and
networking websites are both communications and advertisements; therefore, they are governed by
Rules 7.1 and 7.2.").
99. See DURANSKE, supra note 11, at 8 ("[Y]ou should be aware that everyone who is
participating in a virtual world will inevitably judge you by the choices you make regarding the
appearance of your avatar, just as people are inevitably judged by the choices they make regarding
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users whether or not that representation is intentional.100 For this reason, lawyers
who use virtual worlds like Second Life for professional purposes might want to
consider the implications of their avatars as a form of communication.
Viewed as a form of communication, a lawyer's avatar would be subject to
South Carolina Rule of Professional Conduct 7.1.102 Rule 7.1 provides that "[a]
lawyer shall not make false, misleading, deceptive, or unfair communications
about the lawyer or the lawyer's services." 103 This rule, like ABA Model Rule
7.1, seeks "to ensure that any affirmative statements made by lawyers are
truthful." 04 Attorney communication violates South Carolina Rule 7.1 if it
"contains a material misrepresentation of fact or law, or omits a fact necessary to
make the statement considered as a whole not materially misleading."10 5 A
violation also occurs where the communication "is likely to create an unjustified
expectation about results the lawyer can achieve, or states or implies that the
lawyer can achieve results by means that violate the Rules of Professional
Conduct or other law."1 06
Unlike Model Rule 7.1, South Carolina Rule 7.1 also prohibits deceptive and
unfair communication in addition to communication that is false and
misleading.107 However, the Rule does not define "deceptive" and "unfair."
Similarly, Rule 7.1 does not elaborate on what constitutes a "material
misrepresentation" or define "materially misleading," as used in 7.1(a).
Comment 2 explains that a truthful statement is misleading where "there is a
substantial likelihood that it will lead a reasonable person to formulate a specific
conclusion about the lawyer or the lawyer's services for which there is no
reasonable factual foundation." 08
This comment indicates that when
determining whether a communication contains a material misrepresentation or
is materially misleading, the likelihood that one would rely on the given
communication is of particular relevance.

their real-life appearance."); FREEDMAN, supra note 42, at 34 (stating that a person's avatar is
"judged immediately and without forgiveness by how [it] look[s].").
100. DURANSKE, supra note 11, at 8.

101. Attorney Francine Ward, who speaks regularly on the ethical issues associated with
lawyers' use of social media, believes an argument can be made that an avatar is both attorney
communication and attorney advertising. Ward Interview, supra note 25.
102. See Advisory Op. 09-10, supranote 98 ("Lawyers are responsible for all communications
they place or disseminate . . . regarding their law practice, and all such communications are
governed by Rule 7.1 of the Rules of Professional Conduct.").
103. S.C. APP. CT. R. 407, R. 7.1.
104. RONALD D. ROTUNDA & JOHN S. DzIENKOwSKI, PROFESSIONAL RESPONSIBILITY: A

STUDENT'S GUIDE § 7.1-7.2,
("Whatever means are used to
truthful.").
105. S.C. APP. CT. R. 407,
106. S.C. APP. CT. R. 407,

at 1096 (2008); see also S.C. APP. CT. R. 407, R. 7.1 cmt. 1
make known a lawyer's services, statements about them must be
R. 7.1(a).
R. 7.1(b).

107. ROBERT M. WLcox & NATHAN M. CRYSTAL, ANNOTATED SOUTH CAROLINA RULES
OF PROFESSIONAL CONDUCT 326 (2010).

108. S.C. APP. CT. R. 407, R. 7.1 cmt. 2.
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In fact, treatment of the materiality requirement in other ethics rules appears
to support this analysis, 109 as does the treatment of materiality in other areas of
law. For example, in contract law, "[a] misrepresentation is material if it would
be likely to induce a reasonable person to manifest his assent, or if the maker
knows that it would be likely to induce the recipient to do so."110 Note that
under this definition there is no requirement of actual reliance; reliance must
simply be "likely." Meanwhile, in a fraud action, a misrepresentation of fact is
held to be material where a reasonable person would consider the fact to be
"sufficiently important and significant that it would have played a role in the
decision to enter" the transaction at hand. 1 However, where the party who
makes the misrepresentation "knows that the other party's idiosyncratic views
will result in reliance on a representation" that would not be material under the
objective test, courts opt for a subjective test of materiality.112 In other words, if
a person is likely to give more weight to a particular fact than the average person
and the party making the misrepresentation is aware of this tendency, then the
court will take that awareness into account when determining materiality.
Finally, Black's Law Dictionary defines an item as being "material" where
"knowledge of the item would affect a person's decision-making." 113
Case law and ethics advisory opinions from South Carolina and other
jurisdictions provide further guidance on how attorney communication is
analyzed under Rule 7.1. In a recent South Carolina disciplinary case, In re
Anonymous Member of the South CarolinaBar,114 the Supreme Court of South
Carolina addressed whether an attorney's television advertisement was
misleading within the meaning of Rule 7.1.115 The attorney's advertisement
contained the following message: "Iknow you're afraid to file a job injury claim.
You're afraid your boss won't believe you're really hurt-or worse, that you'll
be fired. We'll protect you against these threats . . . and work to protect your job
... . Call me and we'll get you the benefits you deserve." 1 6 The complaint
charged that this statement was "misleading in that it created the false impression
that by retaining [the lawyer] an injured employee would not lose his or her job
by filing a worker's compensation claim." 1 The Office of Disciplinary Counsel
claimed that "there [was] a substantial likelihood that viewers [would] formulate

109. See

AM.BAR Ass'N CTR. FOR PROF'L RESPONSIBILITY, ANNOTATED MODEL RULES OF

PROFESSIONAL CONDUCT 385 (6th ed. 2007) ("A statement is material for purposes of Rule 4.1(a)

if it could have influenced the hearer.").
110. RESTATEMENT (SECOND) OF CONTRACTS § 162(2) (1981).
111. F. PATRICK HUBBARD & ROBERT L. FELIX, THE SOUTH CAROLINA LAW OF TORTS 354-

55 (3d ed. 2004).
112. Id. at 355.
113. BLACK'S LAW DICTIONARY 1066 (9th ed. 2009).
114. 385 S.C. 263, 684 S.E.2d 560 (2009).
115. Id. at 265, 684 S.E.2d at 561.
116. Id.
117. Id. at 265-66, 684 S.E.2d at 561.
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the specific conclusion that [the attorney could] guarantee job protection."118 As
evidence of this false impression, the Office of Disciplinary Counsel introduced
the results of a market study conducted with 30 participants, showing that most
of the participants "believed [the] advertisement conveyed [the purported]
message to them more than the other advertisements [they were shown]."
After deciding that the market study was flawed,1 2 0 however, the South
Carolina Supreme Court held that the advertisement was not misleading under
Rule 7.1(a) or 7.1(b). 121 Not only did the court emphasize that there was "no
evidence that any member of the public was misled" by the advertisement, but
the court also determined that the language of the ad did not "contain a material
misrepresentation." 122 Without discussing in detail the issue of materiality, the
court reasoned that the attorney was being "truthful in his representation that he
would work to protect an injured client's job if a worker's compensation claim
was filed" 123 and that the attorney's statement simply communicated his "role as
an advocate on behalf of a client."1 24 In addition to holding that the
advertisement did not violate Rule 7.1(a), the court also held that the
advertisement did not violate Rule 7.1(b), rejecting the notion that the
advertisement implied that the attorney "could guarantee or ensure that a client
would not lose his job."l25
Contrast the court's conclusion in In re Anonymous Member of the South

Carolina Bar to that in In re Pavilack,126 where the court held that two of an
127
attorney's television advertisements were misleading under 7.1(b).
One of the
commercials featured a dramatization where the attorney was shown responding
to the scene of an accident and "directing the police officer to interview the
occupants of the vehicle which rear-ended [the attorney's] client."1 2 8 In another
commercial, a police officer was shown calling the attorney and "asking] him to
come to the scene of the accident to determine who was at fault."1 2 The court
held that these commercials were misleading because they could be perceived as
implying that the lawyer had "the ability to control a police officer's
investigation." 130

118. Id. at 270, 684 S.E.2d at 564 (internal quotation marks omitted).
119. Id. at 267, 684 S.E.2d at 562.
120. Id. at 273, 684 S.E.2d at 565. The court held that the study's results were questionable
because of the way in which the study was conducted. Id. In addition to the sample group being
too small, and the study group having a 20% error margin, the questions that the participants were
asked were "worded in a way that elicited the desired response." Id.
121. Id.
122. Id. at 272-73, 684 S.E.2d at 565 (internal quotation marks omitted).
123. Id. at 273, 684 S.E.2d at 565 (internal quotation marks omitted).
124. Id.
125. Id.
126. 327 S.C. 6, 488 S.E.2d 309 (1997).
127. Id. at 7, 488 S.E.2d at 310.
128. Id.
129. Id.
130. Id.
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Though these cases do not provide much insight into the standard of
materiality, they at least illustrate how the South Carolina Supreme Court
analyzes attorney communication under Rule 7.1 and offer examples of what the
court has and has not considered misleading. When analyzing whether an
attorney's communication is misleading, the court considers both whether the
communication is actually and inherently misleading.131 In determining if a
communication is inherently misleading, the court considers whether the
language or images in the communication imply an unjustified or improper
conclusion about the attorney or his services that could be perceived by those
who view or hear the communication. 132
Because South Carolina law interpreting Rule 7.1 is limited, other states'
treatment of attorney communication is instructive. For example, a 1993 North
Carolina ethics opinion addressed whether the use of actors in an attorney's
television advertisements would violate the state's version of Rule 7.1,133 which
is similar to South Carolina's current rule.134 The ethics committee stated that
the use of actors to portray the attorney's clients and to dramatize fictional cases
constituted a material misrepresentation of fact about the lawyer and the lawyer's
services.135 The committee reasoned, "Viewers of [the attorney's] commercials
[would] not know that they are seeing actors [rather than the attorney's] actual
clients. Even if a viewer is astute enough to realize the commercial contains
actors, the viewer would not know that the characters, cases and outcomes
portrayed are fictional." 13 6 The opinion further indicates that the use of a
disclaimer would not prevent the commercials from being misleading. 13 7
However, North Carolina's current version of Rule 7.1, as amended, contains a
provision that permits the use of dramatizations with an appropriate
disclaimer. 13 8 Without such a disclaimer the communication is misleading. 13 9
Though the opinion deals specifically with actors representing clients and
dramatizations of the attorney's cases, it seems apparent that had the attorney
sought to use an actor to represent himself, this too would have been held to be a
material misrepresentation of fact. Actually, Virginia's Standing Committee on
Lawyer Advertising and Solicitation has held that the use of actors in
advertisements to depict attorneys is "misleading and deceptive, absent a clear

131. See In re Anonymous Member of S.C. Bar, 385 S.C. 263, 273, 684 S.E.2d 560, 565
(2009); Pavilack,327 S.C. at 7, 488 S.E.2d at 310.
132. Id.
133. N.C. State Bar, Ethics Op. RPC 164 (1993) [hereinafter N.C. RPC 164], available at
http://www.ncbar.gov/ethics/index.asp (choose "RPC 164" from "Select by Number" drop-down
box).
134. See N.C. RULES OF PROF'L CONDUCT R. 2.1 (1993); S.C. APP. CT. R. 407, R. 7.1.

135. N.C. RPC 164, supra note 133.
136. Id.
137. Id.
138. N.C. RULES OF PROF'L CONDUCT R. 7.1(b). The rule was amended March 1, 2003.

139. Id.
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disclosure that the actor is not a member or employee of the firm or that the
depiction is a dramatization." 140
Another North Carolina opinion addressed whether it would be misleading
for a law firm to use an attorney's likeness in its advertising if the attorney no
longer worked at the firm.141 The attorney who sought the opinion "[had]
invested millions ... in ... marketing materials" to make "his name and face ...
synonymous with the 'face' or 'brand' of [his firm]." 14 2 The ethics committee
concluded that allowing the firm to use his likeness after he left the firm would
be "inherently misleading and confusing to the public, in violation of Rule 7.1,
because of the specific fact that [the attorney] . . . invested substantial resources

to make his likeness synonymous with the [firm]." 1 43 Though in this particular
case the committee believed a disclaimer would not "overcome the public
perception that [the attorney's] services [were] still available through [the firm],"
the committee noted that its "opinion [did] not prohibit generally the accurate
and nondeceptive use of the likeness of a retired or deceased member of a firm
... [that] includes a clear statement of the attorney's status so as not to imply
ongoing involvement with the firm."1 44
The foregoing cases and ethics opinions highlight the considerations taken
into account when determining whether an attorney's representation of himself
or his services is a misleading communication under Rule 7.1. None of these
decisions, however, concerned virtual worlds. This does not mean that the
framework provided in these cases is necessarily inapplicable to Second Life,
though.
Attorneys who participate in virtual worlds for professional purposes must
be cognizant of the fact that their avatars are visual representations of
themselves. In virtual worlds like Second Life, where an avatar is fully
customizable, one must consider whether creating an avatar that deviates from
one's own physical appearance could be considered misleading or deceptive
communication within the meaning of South Carolina Rule 7.1. An obvious
example of how an avatar's appearance could be misleading is the case in which
a male attorney represents himself with a female avatar or vice versa. In another
scenario, perhaps a young lawyer who recently passed the bar creates an avatar
that appears to be an older, knowledgeable-looking attorney-belying the
lawyer's inexperience.145
Each of these examples arguably involves a
misrepresentation of fact: the attorney is representing himself to others as

140. Va. Standing Comm. on Lawyer Adver. and Solicitation, Op. 1750 (2008), available at
http://www.vacle.org/opinions/1750.htm.
141. N.C. State Bar, Formal Ethics Op. 20 (2007) [hereinafter N.C. Formal Ethics Op. 20],

available at http://www.ncbar.com/ethics/ (choose "2006 Formal Ethics Opinion 20" from "Select
by Number" drop-down box).
142.
143.
144.
145.

Id.
Id.
Id.
Even more unadvisable is an attorney's use of a nonhuman avatar, such as an animal or

alien.
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something that he is not.
The question thus becomes whether this
misrepresentation is material enough to violate Rule 7.1.
While no state bar has addressed whether the appearance of an attorney's
avatar in a virtual world violates Rule 7.1, one can analogize an attorney's use of
an avatar to an attorney's use of an actor or photograph. For example, if a male
attorney were to use a woman's image to advertise himself on a billboard, few
would argue that this advertisement is not misleading. The same would be true
if an attorney altered a picture of him or herself to look older or younger. In
either case, one could argue that there is a substantial likelihood that the
billboard would influence an observer to form a specific conclusion about the
attorney that is not true-namely, a false impression of what the attorney looks
like. Furthermore, such a misrepresentation would be material because an
attorney's physical characteristics depict certain qualities about the attorney that
could factor into an individual's initial decision to contact the attorney. Yet,
while a photograph on a billboard or an actor in a television commercial is a
visual representation of the attorney and the attorney's services in the same way
that an avatar is a visual representation of the attorney in a virtual world, would a
reasonable person view these representations similarly? In other words, even if
an avatar is a visual representation, does an avatar's appearance necessarily
imply to others what the attorney actually looks like? Is it substantially likely
that an avatar's appearance would lead a reasonable person to form a conclusion
about the attorney's real-life appearance?
Underlying the issue of whether an attorney's avatar would be understood as
being a truthful representation of the attorney's real appearance is the fact many
people participate in virtual worlds to role-play.146 They use the platform as an
escape from reality, creating a new identity for themselves with no intention of
mixing their real lives with their virtual ones.147 To these users, an avatar is a
form of expression that often reflects one's inner self more so than the user's
physical attributes. 14 8 Whether this virtual world population would view another
user's avatar as a true representation of that user is debatable. No one would
suggest that an individual whose avatar is an alien is insinuating that the person
is actually an alien. Nor would any reasonable person rely on such a
representation. Thus, how one would view the appearance of another user's
avatar might depend on the nature of the particular virtual world in which the
attorney is participating and the purposes for doing so.149 For example, an
attorney who participates in a virtual world that is more game-like and used
specifically for role-play would likely not run afoul of Rule 7.1 if the attorney's

146. See FREEDMAN, supra note 42, at 28-30.
147. See Paul Hemp, Avatar-Based Marketing, HARV. BUS. REV., June 2006, at 48, 49-50,
reprintedin FREEDMAN, supranote 42, at 111-14.
148. See id.
149. See DURANSKE, supra note 11, at 253 ("The message sent by a user's avatar depends
entirely on the nature of the virtual community the user is participating in, the history of certain
appearances, and the current avatar-appearance trends there.").
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avatar does not accurately reflect the attorney's real-life appearance. Of course,
an attorney who participates in such a virtual world is also likely not holding
himself out as an attorney, but rather is participating for pleasure.
Meanwhile, in a world like Second Life, which is used both for role-play and
for professional purposes, attorneys who establish a professional presence by
holding themselves out as real attorneys should be cautious. It would not be
unreasonable for other users to assume that an attorney's avatar is an accurate
representation of the attorney where the attorney advertises real-world services
in Second Life. In fact, several attorneys who use Second Life for professional
purposes design their avatars to look as much like themself as possible. In
establishing her Second Life presence, Francine Ward took great care in
designing her avatar to look like herself.
Ward believes that her avatar is a
form of attorney communication and advertising, and that having a realisticlooking avatar is necessary in truthfully representing herself as an attorney.151
Similarly, Jones Walker requires its associates who participate in Second Life to
create an avatar that looks as much like themself in real life as possible. 1 52 The
firm's primary inquiry is whether a person who sees the attorney in Second Life
would be able to recognize the attorney if he or she saw the attorney in person.153
Duranske also suggests that lawyers establishing a professional presence in a
virtual world are better off using a realistic looking avatar. 154 Duranske, himself
an attorney, ss has an avatar that matches his real-life appearance.156
Even if current Second Life users would not view an attorney's avatar as
reflecting that person's true appearance, it does not mean that users' expectations
cannot or will not change. Virtual worlds are still "in their infancy."
Many
early users of Second Life are either gamers who use the platform for roleplaying or "techno-geeks" at the forefront of new technologies.158 However,
entrepreneurs and business owners are beginning to recognize virtual worlds as
excellent venues for meetings, presentations, events, and places to network. 15 9
As virtual worlds become more widespread and the professional opportunities
provided by these spaces increase, they will attract a more diverse user base. 160
The influx of new users will likely impact the social norms and expectations of
users within these environments. As a result, perhaps the average Second Life
user will come to expect one's avatar to be a realistic representation.

150.
151.
152.
153.
154.
155.
156.
157.
158.
159.
160.

Ward Interview, supra note 25.
Id.
Thomas Interview, supra note 86.
Id.
DURANKSE, supra note 11, at 255.
Id. at xv.
Id. at 253.
Id. at 5.
Ward Interview, supranote 25.
Id.
Id.
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Assuming that an attorney's avatar would be perceived as implying the
attorney's real-life attributes, the question of whether an unrealistic looking
avatar would be a material misrepresentation or materially misleading still
remains. Is it likely that a potential client would rely on the attorney's avatar in
deciding whether to contact the attorney about real-world legal services?
Perhaps the best answer is, "It depends."
The materiality of the
misrepresentation would likely depend on the extent to which the avatar
misrepresents the attorney's appearance. For example, a male attorney with a
female avatar is more likely to mislead another user than a female attorney who
simply creates a female avatar with different color hair and eyes than she has in
real life. Using language from the South Carolina Supreme Court's opinion in In
re Anonymous Member of the South Carolina Bar, a male lawyer who has a

female avatar is not being "truthful in his representation" that he is a female. 16 1
Furthermore, as emphasized by the North Carolina ethics opinions concerning an
attorney's use of actors and photographs, one can argue that a user who sees the
male attorney's female avatar would not know that the attorney is actually a
man, and thus the use of the avatar is "inherently misleading and confusing to
the public." 62 For these reasons, one could argue that the former scenario is
more likely to violate Rule 7.1 than the latter one.
Another consideration in applying Rule 7.1 to an attorney's avatar is
whether the use of a disclaimer would prevent an avatar's appearance from being
misleading. According to Comment 3 of South Carolina Rule 7.1, "[t]he
inclusion of an appropriate disclaimer . . . may preclude a finding that a

statement is likely to create unjustified expectations or otherwise mislead a
prospective client."l63 However, the inclusion of a disclaimer is not a "safe
haven."1 64 Even with a disclaimer, the communication may still be considered
misleading.165 Whether a disclaimer is effective "often depends upon its
placement in print advertisement or how it is displayed in television media."1 6 6
An effective disclaimer reduces the likelihood that a prospective client would be
misled by the communication.167
If an attorney in Second Life discloses that the attorney's avatar is not a true
characterization of the user's real appearance, it seems unlikely that the avatar
would be found to be misleading. However, an attorney desiring to use a
disclaimer faces the problem of where to put it. Unlike with print and television
advertisements, putting a disclaimer directly on one's avatar is not feasible. The

161. In re Anonymous Member of the South Carolina Bar, 385 S.C. 263, 273, 684 S.E.2d 560,
565 (2009).
162. N.C. Formal Ethics Op. 20, supra note 141.
163. S.C. App. CT. R. 407, R. 7.1 cmt. 3. Comment 3 to Rule 7.1 of the Model Rules of
Professional Conduct contains identical language. WILCox & CRYSTAL, supra note 107, at 326.
164. WILCOX & CRYSTAL, supra note 107, at 330.
165. Id.
166. ROTUNDA & DzIENKowsKI, supra note 104, at 1098.
167. See id. (citing MODEL RULES OF PROF'L CONDUCT R. 7.1 cmt. 3 (2007)).
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only logical place to put it is in the attorney's user profile. Other users would
not see it, however, unless they accessed the attorney's profile. Thus, the
disclaimer would likely not be effective in reducing the likelihood that another
user would be misled by the attorney's avatar.
Whether a lawyer participating in a virtual world would be disciplined for
using an avatar that misrepresents the lawyer's real appearance highlights the
difficulty in applying Rule 7.1 to this emerging platform. Proactive attorneys
seeking to establish a professional presence in a virtual world are better off
avoiding "the sense of play" associated with outlandish-looking avatars and
instead should create true-to-life avatars. 168
B. South CarolinaRule ofProfessionalConduct 7.2: Advertising

While the previous section addresses how Rule 7.1 might apply to an
attorney's avatar as a form of communication in a virtual world, one must also
consider the application of South Carolina Rule of Professional Conduct 7.2 to
this medium. Rule 7.2 governs attorney advertising and allows a lawyer to
advertise services "through written, recorded or electronic communication,
including public media."16 The Rule's inclusion of "electronic communication"
permits a lawyer to advertise over the Internet, such as by establishing a website
or by purchasing an online classified ad. 17 0 Because virtual worlds are accessed
over the Internet, they are likely covered under the category of electronic
communication.17 1 Therefore, any form of attorney advertising in a virtual world
would be subject to the provisions of Rule 7.2.
South Carolina Rule 7.2, like Model Rule 7.2, mandates that all attorney
advertising comply with the requirements of Rule 7.1 and, therefore, not contain
false or misleading information. 17 2 It also requires that any advertising contain
"the name and office address of at least one lawyer responsible for its
content." 173 Moreover, South Carolina Rule 7.2 imposes additional requirements
not in the Model Rule.174 For example, South Carolina's Rule prohibits a lawyer
from "mak[ing] statements in advertisements or written communications which
are merely self laudatory or which describe or characterize the quality of the

168. DURANSKE, supra note 11, at 255.

169. S.C. App. CT. R. 407, R. 7.2(a).
170. See S.C. App. CT. R. 407, R. 7.2(c) cmt. 3; Advisory Op. 09-10, supra note 98; Hill,
supranote 31, at 757.

171. Hill, supra note 31, at 757.
172. See S.C. Bar Ethics Advisory Comm., Op. 04-05 (2004), available at
http://www.sebar.org/MemberResources/EthicsAdvisoryOpinions/OpinionView/Articleld/684/Ethic
s-Advisory-Opinion-04-05.aspx; WILCOX & CRYSTAL, supra note 107, at 335.

173. S.C. App. CT. R. 407, R. 7.2(d). Model Rule 7.2 has a similar provision that requires all
advertising to include "the name and office address of at least one lawyer or law firm responsible
for its content." MODEL RULES OF PROF'L CONDUCT R. 7. 2 (c) (2010).
174. WILCOX & CRYSTAL, supra note 107, at 335.
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lawyer's services."175 Advertisements containing such information are permitted
when "furnished to a prospective client at that person's request."1 76 South
Carolina's Rule 7.2 also requires that "[a]ll advertisements . . . disclose the

geographic location, by city or town, of the office in which the lawyer or lawyers
who will actually perform the services advertised principally practice law."17
As mentioned in Part II, attorneys who use virtual worlds have several
methods of advertising their real-world services. An attorney can establish a law
office, purchase a classified ad, or offer his services through his user profile.
The application of Rule 7.2 to these forms of advertising can be analogized to
the treatment of attorney websites, online classifieds, and social networking sites
generally. For example, a virtual law office within Second Life can be thought
of as a three-dimensional website.178 Like an attorney's website, an attorney's
virtual world law office can be accessed by individuals located anywhere with an
Internet connection. The only major difference is that a virtual world office is
more interactive because the user actually walks through the office instead of
simply clicking through a two-dimensional webpage. An attorney who creates a
law office in a virtual world would need to take the same precautions as with a
website. In addition to ensuring that the virtual world law office does not
contain any misleading information, the attorney would need to include the
attorney's real name, office address, and the "geographic area in which the
lawyer practices." 179 This information can be posted on the front door or
window of the virtual world office much like it would be posted on a sign in
front of the attorney's real-world law office or on the attorney's website. For
example, Francine Ward and Geri Kahn both have their real names and the
names of their practices posted on the front of their virtual world offices.18s
As for an attorney's virtual world profile, one can compare its treatment
under Rule 7.2 to the treatment of other social networking profiles. After all, a
virtual world profile is similar to a Facebook profile. The Ethics Advisory
Committee of the South Carolina Bar has not addressed the application of Rule
7.2 to Facebook or other social networking profiles. However, the Committee
has addressed the Rule's application to third-party directory and testimonial
websites like Martindale-Hubbell and Avvo.181 In Ethics Advisory Opinion 0910, the committee concluded that if a lawyer "[claims] a website listing, [the]
lawyer takes responsibility for its content and is then ethically required to
conform the listing to all applicable rules."182 The Committee further noted that

175. S.C. APP. CT. R. 407, R. 7.2(f).
176. Id.
177. S.C. APP. CT. R. 407, R. 7.2(i).
178. MAHAR & MAHAR, supra note 48, at 16.
179. WILCOX & CRYSTAL, supra note 107, at 338.
180. Ward Interview,
supra note 25; GERI

KAHN,

ATTORNEY

AT

LAW,

http://www.gerikahn.com/contactus.htn (last visited May 13, 2011).
181. See S.C. Op. 09-10, supra note 170.

182. Id.
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[i]nformation on business advertising and networking websites are
both communications and advertisements ... governed by Rules 7.1 and
7.2. While mere participation in these websites is not unethical, all
content in a claimed listing must conform to the detailed requirements of
Rule 7.2(b)-(i) and must not be false, misleading, deceptive, or
unfair. 183
The Committee's opinion about websites like Martindale Hubbell and Avvo
seems broad enough to encompass other social networking sites. A lawyer
would certainly be responsible for content on a Facebook profile or Second Life
profile in the same way the lawyer would be responsible if he "claimed a website
listing." 184 Therefore, attorneys who provide information about their real-world
legal services in their Second Life profiles should ensure that all content
conforms to Rule 7.2.
A more interesting application of Rule 7.2 to virtual worlds is South
Carolina's prohibition on advertisements that contain self-laudatory statements
or that describe or characterize the quality of the attorney's services.185 The
Supreme Court of Florida's application of a similar provision to attomey
advertising could have ramifications for South Carolina attorneys who advertise
in virtual worlds like Second Life. In FloridaBar v. Pape,186the Supreme Court
of Florida held that a law firm's television commercial that featured a pit bull
logo violated the state's advertising rule prohibiting a lawyer from "mak[ing]
statements describing or characterizing the quality of the lawyer's services in
advertisements and written communications."187 According to the court, the
"image of a pit bull in the television commercial could certainly be perceived by
prospective clients as characterizing the quality of the lawyer's services."
A
"reasonable consumer" might "conclude that the attorneys are advertising
themselves as providers of 'pit bull'-style representation." 189 The court
described "pit-bull"-style representation as that which involves the use of
"combative and vicious tactics that will maim, scar, or harm the opposing
party.

183. Id.
184. See Neil Hamilton & Sarah Gillaspey, Online Social Media and Legal Ethics, U. ST.
THOMAS (Nov. 2, 2010), http://blogs.stthomas.edu/ethicalleadership/2010/11/02/online-socialmedia-and-legal-ethics/.
185. See S.C. APP. CT. R. 407, R. 7.2(f). Questions exist about the constitutionality of the
restriction in 7.2(f). WILCOX & CRYSTAL, supra note 107, at 338.

186. 918 So. 2d 240 (Fla. 2005).
187. Id. at 242 (quoting FLA. BAR R. 4-7.2(b)(3) (2004)). The court also held that the image of
the pit bull violated the provision in the state's advertising rule that prohibits "[v]isual or verbal
descriptions, depictions, or portrayals of persons, things, or events [that are] deceptive, misleading,
or manipulative." Id. (quoting FLA. BAR R. 4-7.2(b)(4) (2004)).
188. Id. at 244.
189. Id.
190. Id. at 246. Though it may seem strained to suggest that a logo could be perceived as
characterizing or describing the quality of an attorney's services. Womble Carlyle, a large law firm
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The notion that a logo can violate Rule 7.2 raises the question of whether
one's avatar can similarly violate this rule. In Second Life, a user's avatar can
take the form of a human or non-human.191 It is even reasonable to expect that a
user could create a pit bull avatar.192 Would the Supreme Court of South
Carolina interpret an attorney's avatar as describing or characterizing the quality
of the attorney's services? Of course, in order to be subject to Rule 7.2(f), an
attorney's avatar would first need to be considered advertising.193 However,
even if one's avatar itself would not be viewed as an advertisement, what if the
attorney placed an image of the attorney's avatar on the attorney's Second Life
profile? Including the image of one's avatar on one's profile is comparable to
the use of a logo in a television commercial or on a website. Thus, under the
Supreme Court of Florida's ruling, one could argue that an attorney who
advertises real-life services in the attorney's user profile and includes an image
of the attorney's avatar might violate Rule 7.2(f) where the avatar could be
perceived by a reasonable person to be a characterization of the attorney's style
of representation.
Another consideration in applying South Carolina Rule 7.2(f) to Second Life
profiles concerns whether a person who views an attorney's profile is requesting
information. Rule 7.2(f) states that the prohibition on self-laudatory statements
or statements that characterize the quality of the lawyer's services "shall not
apply to information furnished to a prospective client at that person's request." 94
In Second Life, any user can view any other user's profile.1 This can be done
by clicking on another person's avatar and selecting the user's profile or by
searching for an avatar's profile in Second Life's search feature.196 Does the fact
that a prospective client would have to click on the attorney's profile in order to
view it qualify as requesting information under the meaning of 7.2(f)? While the
South Carolina Rules do not define what qualifies as a request for information,
guidelines from the Florida Bar Standing Committee on Advertisingl97 indicate
that the act of clicking on a profile by itself likely is not enough. The guidelines
address the application of Florida's advertising rule to attorney websites.19 8 Like

with an office in South Carolina, employs the use of a bulldog to represent its firm. See WOIBLE
CARLYLE, http://www.wcsr.com/ (last visited May 13, 2011). When the firm's homepage is
accessed, Winston the bulldog struts across the top of the screen. Id. The firm's site declares that
"[o]ur bulldog represents qualities that are important to clients: loyalty, dependability, tenacity and
vigilance." Id. (emphasis omitted).
191. DURANSKE, supra note 11, at 254-55.
192. See id.
193. See S.C. APP. CT. R. 407, R. 7.2(f).
194. Id.
195. MAHAR & MAHAR, supra note 48, at 51.

196. Id. at 167.
197. See Handbook on Lawyer Advertising and Solicitation, FLA. BAR STANDING COMM. ON
ADVER. (2010), http://www.floridabar.org/tfb/flabarwe.nsf (follow "Advertising Rules" hyperlink
under "Lawyer Regulation"; then follow "Handbook on Lawyer Advertising and Solicitation"
hyperlink; then follow "The Handbook on Lawyer Advertising and Solicitation (PDF)" hyperlink).
198. Id at 90-94.
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South Carolina Rule 7.2(f), Florida's rule about statements that describe the
quality of an attorney's services does not apply where the prospective client
requests the information. 199 The guidelines permit attorneys to create an
"information upon request" section on their websites that may contain laudatory
statements and statements that characterize the quality of attorneys' services, so
long as these statements are not false or misleading.
However, access to this
section requires the prospective client to first assent to a disclaimer that describes
the type of information contained within the section.201 The fact that a
prospective client would have to assent to a disclaimer before being considered
to have requested information implies that simply clicking on another virtual
world user's profile would not be sufficient, because no such disclaimer is
available. Still, one could argue that if a prospective client knows that the profile
is the attorney's and takes the affirmative step of accessing the attorney's profile,
then the prospective client should be considered to have requested the
information therein. Because the South Carolina Supreme Court has not
addressed whether the act of opening a profile is a request for information under
the meaning of Rule 7.2(f), attorneys would be wise to refrain from using
laudatory statements or statements that characterize the quality of their services
on their virtual world profiles.
The foregoing section has addressed the application of Rule 7.2 to virtual
worlds like Second Life. Because advertising in these spaces is comparable to
other forms of Internet advertising, complying with Rule 7.2 likely would not
pose many practical problems for South Carolina attorneys who advertise their
services within them. Attorneys should treat these spaces like their websites and
ensure that they include the proper disclosures mandated by South Carolina Rule
7.2.
C. South CarolinaRule of Professional Conduct 7.3: Direct Contact with
Prospective Clients

Because interactions between users in virtual worlds like Second Life
usually occur in real time, South Carolina lawyers who use the platform for
professional purposes must ensure that they do not violate South Carolina Rule
7.3, which concerns the solicitation of prospective clients. The main prohibition
of South Carolina Rule 7.3, which is identical to Model Rule 7.3, states that "[a]
lawyer shall not by in-person, live telephone or real-time electronic contact

199. Id. at 3.
200. Id. at 90-91; see also Mark D. Killian, Panel Offers Guidance to Bring Lawyers' Web
Sites into Compliance, FLA. B. NEWS (Jan. 15, 2010), http://www.floridabar.org/

DIVCOMIJN/jnnews01.nsf (follow "Archives" hyperlink; then follow "2010" hyperlink; then
follow "01/15/2010" hyperlink; then follow "Panel offers guidance to bring lawyers' Web sites into
compliance" hyperlink).
201. Handbook on Lawyer Advertising and Solicitation, supra note 197, at 90-91; see also
Killian, supranote 200.
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solicit professional employment from a prospective client when a significant
motive for the lawyer's doing so is the lawyer's pecuniary gain."
This
prohibition recognizes the inherent "potential for abuse" in direct lawyer-client
contact, which is not present in written or recorded communication.203 A lawyer
who makes direct contact with a prospective client might intimidate or unduly
influence the client in order to get the individual's business.204 Furthermore,
unlike written communication, which "can be permanently recorded ... and may
be shared with others[,] .

.

. [t]he contents of direct in-person live telephone or

real-time electronic conversations between a lawyer and a prospective client can
be disputed and may not be subject to third party-scrutiny."
This increases the
likelihood that such communication will "approach, and occasionally cross, the
dividing line between accurate representations and those that are false and
misleading." 206 Comment 2 to Rule 7.3 explains that limiting attorneys to the
use of written and recorded communication when soliciting potential clients
"assure[s] that the information flows cleanly as well as freely." 207 Thus, Rule
7.3 permits solicitation via written communication so long as the communication
"is not false or misleading [and] complies with the disclosures and other
restrictions set forth in Rule 7.3."208

Although the term "real-time electronic contact" is not defined in either the
South Carolina Rules or the Model Rules, its scope encompasses both online
chat rooms and instant messaging. 209 These forms of communication, because
they occur in real time, are susceptible to the same potential abuses as in-person
or live telephone contact.210 Meanwhile, email is not prohibited because it
''more closely resembles direct mail solicitation than real-time in-person or
telephone solicitation." 2 11 Attorney websites also generally do not constitute
improper solicitation.212 Nevertheless, one can argue that some forms of realtime electronic communication are less prone to abuses such as intimidation and
overreaching than are traditional forms of direct contact. Instant messaging and
chat rooms seem similar to written communication such as mail and email in

202. S.C. APP. CT. R. 407, R. 7.3(a) (emphasis added); MODEL RULES OF PROF'L CONDUCT

R. 7.3 (2010).
203. S.C. App. CT. R. 407, R. 7.3 cmt. 1.
204. See id.
205. S.C. App. CT. R. 407, R. 7.3 cmt. 2.
206. Id.
207. Id.
208. WILCOX & CRYSTAL, supra note 107, at 351 (citing S.C. Bar Ethics Advisory Comm.,
Op. 90-37 (1990), available at http://www.sebar.org/MemberResources/EthicsAdvisoryOpinions/
OpinionView/Articleld/373/Ethics-Advisory-Opinion-90-37.aspx).
209. ROTUNDA & DzIENKowsK, supra note 104, at 1134.
210. Id.
211. Kandi L. Birdsell & Joshua D. Janow, Note, Legal Advertising: Finding Timely Direction
in the World of Direct Solicitation, Waiting Periods and Electronic Communication, 15 GEO. J.
LEGAL ETHICS 671, 695 (2002); see also ROTUNDA & DZIENKOWSKI, supra note 104, at 1134-35.
212. Steven C. Bennett, Ethics of Lawyer Social Networking, 73 ALB. L. REv. 113, 132

(2009).
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terms of the attorney's ability to exert influence over a prospective client. After
all, a person who receives an instant message can simply choose to ignore the
message or leave the computer. Furthermore, as with traditional written
communication, saving a copy of an instant message or a chat room conversation
is not difficult.
Recognizing that not all real-time electronic contact is equivalent to inperson or live telephone solicitation, some states do not prohibit attorneys from
soliciting prospective clients in chat rooms. 213 In fact, a recent ethics opinion by
the Philadelphia Bar Association's Professional Guidance Committee held that
an attorney's use of chat rooms and other social media to contact prospective
clients does not violate the prohibition on real-time electronic contact in Rule
7.3.214 While acknowledging that the ABA intended to prohibit solicitation via
chat rooms when it amended Model Rule 7.3 to include "real-time electronic
communication," the Committee emphasized that Rule 7.3 does not "refer
specifically to 'chat rooms'

. . . or to any other mode of electronic

communication."215 According to the Committee, the use of such a broad term
indicates that the ABA "recognized that [the] Rule would be applied, or not, to
such modes of communication as they developed and their usages and
susceptibility for abuse became more settled." 216 The Committee also noted that
"social attitudes and developing rules of internet etiquette are changing," and
"that everyone realizes that, like targeted mail, . . . chat room comments can be

readily ignored, or not, as the recipient wishes."217 The Committee interpreted
the Rule's prohibition on real-time electronic communication to apply only to
those modes of electronic communication that place prospective clients in the
"socially awkward" position where they feel "compelled to respond
immediately." 2 18 While chat rooms usually do not fall within this category, the
committee cautioned that some social media "are so similar to an in-person
communication or telephone call that use of them for solicitation is barred." 2 19
As an example, the Committee suggested that "chat rooms . . . in which the
participants communicate in real-time by voice over IP . . . [are likely prohibited]

real-time electronic communication." 220

213. See generally AM. BAR ASS'N & BUREAU OF NAT'L AFFAIRS, INC., LAWYERS' MANUAL

ON PROFESSIONAL CONDUCT § 81:556 (Supp. 2005).

214. Phila. Bar Ass'n Prof'1 Guidance Comm., Op. 2010-6, at 6 (2010), available at
http://www.philadelphiabar.org/WebObjects/PBAReadOnly.woa/Contents/WebServerResources/
CMSResources/Opiniono2O2OlO-6.pdf. The opinion specifically addresses the use of blogs, chat
rooms, and email. Id. at 5. However, the opinion is broad enough to cover other forms of electronic
communication as well.
215. Id. at 6.
216. Id.
217. Id.
218. Id. at 6-7.
219. Id. at 7.
220. Id.
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The Philadelphia Bar Association's opinion reflects the bar association's
attempt to keep its ethical rules in step with new technology and changing social
norms.221 Nevertheless, most of the states that have addressed the use of chat
rooms by attorneys have concluded that such communication is equivalent to inperson communication and is prohibited under their versions of Rule 7.3.222
Regardless of whether chat rooms and other real-time electronic
communication are treated similar to in-person solicitation, situations exist
where a lawyer can engage in direct contact with a prospective client without
violating Rule 7.3. A lawyer does not violate Rule 7.3 if the prospective client
initiates the contact.223 For example, if a person calls a lawyer and leaves a
voicemail message, then the lawyer would not violate Rule 7.3 by returning the
phone call. Similarly, if a prospective client visits an attorney's website and
completes and submits a contact form, then the attorney would not be engaging
in improper solicitation by contacting the prospective client. However, where
the prospective client's "only prior contact with the attorney [is] indirect," the
attorney is prohibited from "making direct in-person or telephone contact with
[the] [p]rospective [c]lient." 224 For example, a prospective client does not
initiate contact with an attorney simply by seeking the attorney's contact
information from a lawyer referral service.225 If the individual never contacts the
attorney, then the attorney may not attempt to contact the prospective client by
phone or in person.226 Even where an attorney is permitted to make direct inperson or telephone contact with a prospective client, the solicitation cannot
"involve[] coercion, duress, harassment, fraud, overreaching, intimidation or
undue influence."2 27
Rule 7.3 also does not prohibit a lawyer from conducting free legal seminars
open to the public. 22 8 Nor does an attorney engage in improper solicitation

221. See id. at 6.
222. See, e.g., Fla. Bar Standing Comm. on Adver., Advisory Op. A-00-1 (2010), availableat
http://www.floridabar.org/TFB/TFBETOpin.nsf/SMTGT/ETHICS,%/o200PINION%/ 2OA-00-1%o20
Revised ("An attorney may not solicit prospective clients through Internet chat rooms .... "); Utah
State Bar Ethics Advisory Op. 97-10 (1997), available at http://webster.utahbar.org/committees/
eaoc/1998/12/9710 mayan attomeyadvertise.html#more ("Attorneys' participation in 'chat
groups' is considered to be an 'in person' communication and subject to the restrictions of [R]ule
7.3(a)."); W. Va. Lawyer Disciplinary Bd., Legal Ethics Inquiry 98-03, at 4 (1998), available at
http://www.wvodc.org/pdf/lei/Chronologic/LEI-98-03.pdf ("[A] chat room[] should be treated
similar to telephone and in-person solicitations.").
223. See ROTUNDA & DZIENKOWSKI, supranote 104, at 1135.

224. S.C. Bar Ethics Adv. Comm., Op. 03-03 (2003), available at http://www.scbar.org/Mem
berResources/EthicsAdvisoryOpinions/OpinionView/Articleld/671/Ethics-Advisory-Opinion-0303.aspx.
225. Id.
226. See id. The lawyer would be able to contact the prospective client by written
communication. Id.
227. S.C. App. CT. R. 407, R. 7.3(b)(2).
228. S.C. Bar Ethics Adv. Comm., Op. 00-09 (2000), available at http://www.scbar.org/
MemberResources/EthicsAdvisoryOpinions/OpinionView/Articleld/632/Ethics-Advisory-Opinion00-09.aspx.
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simpl 4 by providing general legal information via the Internet to the public at
large.
In South Carolina Ethics Advisory Opinion 94-27, the Committee
addressed whether an attorney could establish "an electronic law office for the
purpose of providing legal information and advice to persons across the United
States."230 Acknowledging its earlier opinions allowing attorneys to conduct
legal seminars and to participate in legal education programs open to the public,
the Committee concluded that "[t]he operation of a law office via electronic
media does not, in itself, violate [Rule 7.3]."231

Virtual worlds like Second Life provide a unique context for considering the
prohibition on solicitation in Rule 7.3. An important inquiry about the
application of Rule 7.3 to virtual worlds is whether interaction between avatars
constitutes "real-time electronic contact" under the meaning of the Rule. The
real-time interaction that takes place between users in a virtual world is similar
to that which occurs in a chat room.232 After all, the primary means of
communicating in a virtual world is by text chat.233 However, significant
differences exist between chat rooms and virtual worlds that make the latter
more like in-person or telephone communication.
Interaction between users in a virtual world can be analogized to in-person
contact because the communication takes place in real time between avatars in a
three-dimensional environment. Using an avatar to communicate in a virtual
world makes the user feel more present in the conversation than one does when
communicating in a two-dimensional chat room. Combining this sense of
presence with the fact that virtual world users can also communicate with each
other via voice chat makes the interaction between avatars seem similar to a
face-to-face or telephone conversation. Thus, one can argue that contact with
another user's avatar in a virtual world is susceptible to the same types of abuses
associated with in-person and telephone contact. The potential for a lawyer to
overwhelm or unduly influence a potential client in a virtual world is certainly
greater than in a chat room. For this reason, even if South Carolina adopts a
similar interpretation of "real-time electronic contact" as the Philadelphia Bar
Association's Professional Guidance Committee, communication in a virtual
world would likely fall under Rule 7.3's prohibition. Even the Philadelphia Bar
Committee recognized that some social media is "so similar to an in-person
communication or telephone call that use of them for solicitation is barred."234

229. S.C. Bar Ethics Adv. Comm., Op. 94-27 (1994), available at http://www.scbar.org/
MemberResources/EthicsAdvisoryOpinions/OpinionView/Articleld/507/Ethics-Advisory-Opinion94-27.aspx.
230. Id.
231. Id.
232. Hill, supra note 31, at 760.
233. See MAHAR & MANHAR, supra note 48, at 220.

234. See Phila. Bar Ass'n Prof'1 Guidance Comm., Op. 2010-6, at 7 (2010), available at
http://www.philadelphiabar.org/WebObjects/PBAReadOnly.woa/Contents/WebServerResources/C
MSResources/Opiniono2O2OlO-6.pdf .
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When might a lawyer permissibly make direct contact with prospective
clients in a virtual world? The most likely scenario parallels that which might
occur in the real world. For example, if a user's avatar approaches an attorney's
avatar and asks for legal advice, the attorney would not violate Rule 7.3 by
complying with the request. Another scenario arises where the prospective client
visits the lawyer's virtual world law office. If the attorney is present at the
office, the attorney likely would not violate Rule 7.3 by engaging the prospective
client's avatar. What if the attorney is not logged in to the virtual world when
the prospective client visits? In Second Life, when a user visits a lawyer's law
office, the user can leave a "notecard" for the attorney.235 A notecard lets the
attorney know that the user visited the attorney's office.236 Sending the attorney
a notecard is comparable to the prospective client submitting a contact request
form or sending the attorney an email.237 Thus, if an attorney received a
notecard from a prospective client, the attorney could likely make direct contact
with the prospective client's avatar without violating Rule 7.3.
Another way that an attorney can use virtual worlds like Second Life
without violating Rule 7.3 is by conducting legal seminars in-world. Though
South Carolina Ethics Advisory Opinion 94-27 did not contemplate a lawyer
establishing a presence in a virtual world, the opinion's conclusion that an
attorney can ethically use electronic media "for the purpose of discussing legal
topics generally" 238 seems equally applicable to virtual world environments.
Assuming so, virtual worlds provide advantages not available to attorneys with
traditional in-person speaking engagements. For instance, a lawyer can conduct
a seminar in a virtual world without leaving the office or home and potentially
attract a larger audience. An attendee can log into a virtual world much more
easily than traveling to another location. Furthermore, the attorney does not
have to worry about other potential impediments such as poor weather or traffic
conditions. Thus, speaking in a virtual world is more flexible and convenient.
Attorneys who participate in virtual worlds, either socially or professionally,
must ensure that they do not engage in improper solicitation when speaking to
other users. Because interacting with another user's avatar is comparable to
face-to-face contact, lawyers should approach communication in a virtual world
in the same way as they would approach communication in the real world. By
doing so, attorneys will avoid the risk of violating South Carolina Rule 7.3.

235. See Creating Notecards, SECOND LIFE ENG. KNOWLEDGE BASE, http://community.

secondlife.com/t5/English-Knowledge-Base/Creating-notecards/ta-p/700057 (last visited Mar. 30,
2011).
236. See id.
237. See id.
238. S.C. Bar Ethics Adv. Comm., Op. 94-27 (1994), available at http://www.scbar.org/
MemberResources/EthicsAdvisoryOpinions/OpinionView/Articleld/507/Ethics-Advisory-Opinion94-

27

.aspx.
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IV. CONCLUSION

Though virtual worlds have yet to receive mainstream adoption like
Facebook, Twitter, and other social media, their popularity continues to grow.
Not only are ounger generations increasingly participating in virtual worlds, but
corporations,
educational institutions,
and even governments
are using
computer-simulated environments for collaborating, educating, and training
purposes. Such use indicates that this technology will only become more
prevalent in the future. According to Francine Ward, virtual worlds are not a
fad, and they are not going away.
As virtual worlds evolve, they will provide
attorneys even more business and networking opportunities. Whether attorneys
use these spaces to advertise legal services, to network, or to establish virtual
workspaces, this technology has the potential to significantly impact the legal
profession and society.
As more and more attorneys and law firms establish a virtual world
presence, state bar ethics advisory committees will need to interpret how their
Rules of Professional Conduct apply to these environments. Although it remains
to be seen how the South Carolina Supreme Court will respond to attorneys' use
of virtual worlds, it will likely treat these environments as it treats other forms of
Internet advertising and social media. Practitioners in this state, therefore,
should act accordingly.
Jeffrey I. Silverberg

239. See DURANSKE, supra note 11, at 13-14.
240. See Charlotte Hsu, Virtual World, Real College Class, LAS VEGAS SUN (Apr. 7, 2008,

2:00 AM), http://www.lasvegassun.com/news/2008/apr/07/virtual-world-real-college-class/.
241. See Chandler Harris, Government Consortium to Investigate Virtual World Best
Practices, DIGITAL COMMUNITIES (Oct. 9, 2008), http://www.digitalcommunities.com/articles/

Government-Consortium-to-Investigate-Virtual-World.html.
242. Ward Interview, supra note 25.
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